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     Case managers and utili-

zation management staff try 

hard to make certain there 

is appropriate documenta-

tion for each level of care 

order, but frequently find 

that significant time has 

elapsed between the physi-

cian’s initial orders and the 

time the first review occurs. 

In order to address the time 

delay some hospital staffs 

have encouraged physicians 

to order observation ser-

vices (OBS) until a review 

can be completed. It is im-

portant that facilities put 

processes in place to get the 

correct level of care docu-

mented on presentation and 

NOT to default to a level of 

care determination. Default-

ing to “OBS” has often been 

the default order of choice 

because the overuse of ob-

servation services never re-

sults in recoupment on au-

dits. However, overuse or 

inappropriate use of obser-

vation services can negative-

ly impact the facility and the 

beneficiary. 

     In a July 7, 2010 letter to 

the American Hospital Asso-

ciation the Acting Adminis-

trator of CMS raised con-

cerns about the overuse of 

observation services and 

noted: “Observation care of 

more than 24 hours can 

have tremendous impact on 

Medicare beneficiaries. For 

example, Medicare benefi-

ciaries are liable for approxi-

mately 20 percent of the 

costs of outpatient services 

that are paid by the Medi-

care Part B program while 

the patient is receiving ob-

servation, and, in some situ-

ations, the full costs of self-

administered drugs provided 

during that time. Further, a 

beneficiary must stay in the 

hospital a minimum of 3 

days as an inpatient before 

Medicare will pay for skilled 

nursing facility care; pro-

longed outpatient encoun-

ters do not count towards 

this statutory requirement.” 

Thus, CMS has become in-

creasingly concerned about 

patients receiving observa-

tion services for longer peri-

ods of time. 

     Hospitals are also con-

cerned about increasing ob-

servation services. Where 

there is an overutilization of 

observation services, hospi-

tal reimbursement is ad-

versely affected. There may 

also be an increase in a hos-

pital’s ALOS since short in-

patient stays have been in-

appropriately billed as 

“observation services” ra-

ther than short admissions. 

The length of stay numbers 

are often viewed as quality 

indicators and so inappropri-

ate use of observation af-

fects both quality and finan-

cial indicators. 

     Some facilities have been 

reluctant to admit a patient 

who will require overnight or 

24 hour services until test 

results are returned that 

verify the suspected diagno-

sis. However, the Medicare 

Benefit Policy Manual is 

clear that the physician’s 

“complex medical judgment” 

should be a good faith deter-

mination of whether it is an-

ticipated that the patient will 

need inpatient services over-

night even if results or 

events subsequent to that 

determination allow the pa-

tient to be discharged in less 

than 24 hours. The initial 

order should be based on 

the physician’s assessment 

of the level of care needed 

at the time the order is writ-

ten, and whether the physi-

cian believes the patient 

requires inpatient services 

overnight or for greater than 

24 hours. To “delay” the or-

der by arbitrarily writing OBS 

orders may result in signifi-

cant overuse of OBS ser-

vices. Every effort should be 

made to get the appropriate 

order entered promptly. 

“Default” orders create doc-

umentation, financial and 

quality issues for facilities 

and potentially for the pa-

tients they serve. 
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Region A-DCS 

http://www.dcsrac.com/IssuesUnder

Review.aspx 

1-866-201-0580 

Region B-CGI 

http://racb.cgi.com/Issues.aspx?st=1 

1-877-316-7222 

Region C-Connolly  Healthcare 

http://www.connolly.com/healthc

are/pages/ApprovedIssues.aspx 

1-866-360-2507 

Region D-HDI 

https://racinfo.healthdatainsights.co

m/Public1/NewIssues.aspx 

866-590-5598 (Part A) 

866-376-2319 (Part B) 

Page 2  Volume 3,  Issue 9  

S T R A I G H T  F R O M  M L N  M A T T E R S  

R A C  FA Q S  -  E X C E R P T S  F R O M  C M S  W E B S I T E  

  When will there be a Re-

covery Audit blackout 

(transition) period?  There 

will be a Medicare fee-for-

service Recovery Audit 

blackout whenever a fiscal 

intermediary, carrier or 

MAC transitions to a new 

carrier.  The length of the 

blackout period will vary 

dependent on each situa-

tion and will be communi-

cated to the affected pro-

viders. 

  What is the length of the 

Recover Audit Contractor 

(RAC) discussion period?  

The discussion period be-

gins with the time of notifi-

cation (demand letter for 

automated review and the 

review results letter for 

complex reviews) through 

the time recoupment oc-

curs.  The discussion peri-

od normally requires writ-

ten notification to the RAC.  

The discussion period 

does not extend the pro-

vider’s appeal timeframes. 

  Will all self-audited 

claims be excluded from a 

RAC review if, prior to the 

review, a provider has per-

formed a self-audit and 

wants to extrapolate these 

findings? 

  If a provider self-discloses 

a payment error and the 

Claims Processing Contrac-

tor confirms that a pay-

ment error exists and the 

sampling/extrapolation 

methodology used was 

correct, then these claims 

will not be reviewed by the 

RAC.  The claims pro-

cessing contractor will ex-

clude the self-disclosed 

claims in the RAC data 

warehouse. 

  To view all of the CMS 

RAC FAQs, click here. 

On July 29, 2011 MLN 

Matters Number 

MM7436 was released.  

It stated the following.  

“As of January 3, 2012, 

the Centers for Medicare 

& Medicaid Services 

(CMS) is transferring the 

responsibility for issuing 

demand letters to provid-

ers from its Recovery Au-

ditors to its claims pro-

cessing contractors.  This 

change was made to 

avoid any delays in de-

mand letter issuance.  As 

a result, when a Recovery 

Auditor finds that improp-

er payments have been 

made to you, they will 

submit claim adjustments 

to your Medicare (claims 

processing) contractor.  

Your Medicare contractor 

will then establish receiv-

ables and issue automat-

ed demand letters for any 

Recovery Auditor identi-

fied overpayment.  The 

Medicare contractor will 

follow the same process 

as is used to recover any 

other overpayment from 

you. 

  The Medicare contractor 

will then be responsible 

for fielding any adminis-

trative concerns you may 

have such as timeframes 

for payment recovery and 

the appeals process.  

However, the Medicare 

contractor will include the 

name of the initiating Re-

covery Auditor and 

his/her contact infor-

mation in the related de-

mand letter.  You should 

contact that Recovery 

Auditor for any audit spe-

cific questions, such as 

their rationale for identify-

ing the potential improper 

payment.” 

  If you have questions, 

please contact Ann M. 

Purdy at 205-314-8859 

or email her by clicking 

here. 

R A G S D A L E  T O  S P E A K  I N  B A L T I M O R E ,  9 / 2 7  

  Joan Ragsdale is scheduled 

to speak on  September 27, 

2011 at the  Fraud & Compli-

ance Forum in Baltimore, 

Maryland.  The conference is 

jointly sponsored by the 

Health Care Compliance As-

sociation (HCCA) and the 

American Health Lawyers 

Association (AHLA).  She will 

co-present with Timothy P. 

Blanchard, MHA, JD.  The title 

of the presentation is 

“Medical Necessity Docu-

mentation to Meet Reim-

bursement Requirements 

and Avoid Fraud Allegations.” 

Here is the link to the MLN Matters 

7436: 

https://www.cms.gov/MLNMattersA

rticles/downloads/MM7436.pdf 
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