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CMS ISSUES MEDICAID RAC FINAL RULE

On September 14, 2011 the
long awaited state Medicaid
Recovery Audit Contractor
(RAC) final rule was issued.
Under the final rule, states
must have Medicaid RAC pro-
grams in place by January 1,
2012.

Providers should not con-
fuse the Medicaid RACs with
the Medicaid Integrity Contrac-
tors (MICs). The MICs are part
of the Medicaid anti-fraud initi-
ative called the Medicaid In-
tegrity Program (MIP). The
MIP is the federal govern-
ment’s first real attempt at
scrutiny of the state run Medi-
caid programs. The MIP’s fo-
cus is eliminating fraud and
abuse in the Medicaid pro-
gram which is perceived to
have a high error rate.

As with the Medicare RACs,
the Medicaid RACs are private
companies paid on a contin-
gency fee basis. The focus is
to identify Medicaid underpay-
ments and overpayments and
recoup the overpayments.

Since the Medicaid RAC
development drew from the
history of the establishment of
the Medicare RAC program
there was great concern from
providers. When the final rule
was published about 70% of
the document was dedicated
to responding to the public’s
comments.

Commenters were con-
cerned about the duplication
of efforts from the many audit-
ing entities. Several com-
menters were concerned that

the overbearing environment
could impact provider partici-
pation and ultimately patients’
access to care. The response
to the concerns stated,
“continuation of existing pro-
gram integrity activities is im-
portant to ensure a compre-
hensive State program integri-
ty program that includes more
that a claims auditing program
such as the Medicaid RAC
program. Other critical com-
ponents of a Medicaid integri-
ty program include Surveil-
lance and Utilization Review
unit activities, MMIS system
monitoring, and fraud preven-
tion and detection activities.”
The response goes on to state,
“while RACs are an efficient
way to identify payment errors,
they are not the most effective
approach to identify or prevent
fraudulent practices. Federal
MICs can focus on audit is-
sues that may be less advan-
tageous for a contingency-fee
based contractor.”

The use of contingency fees
for the Medicaid RACs contin-
ues to be a concern of provid-
ers. One commenter stated
that the contingency fee
schedule is inappropriate be-
cause it “perversely incentiviz-
es RACs to engage in bounty
hunting, which leads to in-
creased expenses and admin-
istrative burdens for provid-
ers.” Because a large num-
ber of the Medicare RACs’
payment denials were over-
turned on appeal, the concern
appears to be warranted.

However, the statute requires
that the Medicaid RACs be
paid on a contingency fee ba-
sis and neither CMS nor the
states can change this meth-
odology unless state law pro-
hibits the arrangement.

So, RACs are here to stay
and expanding. The best de-
fense against Medicaid RAC
denials and recoupment is the
same as for the Medicare
RACs...clear and complete
documentation. Medical rec-
ords must document that the
services are medically neces-
sary and in the most appropri-
ate level of care.

Medicaid compliance
should be an important initia-
tive for each provider. As with
Medicare compliance, a pro-
vider should do all it can to
assure that CMS regulations
and guidance are followed.
However, the subjectivity of
some of the regulations can
cause differences in interpre-
tation, especially when review
entities are paid on a contin-
gency fee basis.

As you are reviewing your
procedures for documenting
medical necessity and appro-
priate level of care, let us
know if we can provide assis-
tance.

Click here to be linked to
the final ruling in the Federal
Register.

For more information about
this article, contact Ann Purdy
by clicking here or call her at
205-314-8859.
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Here is the link to the Recovery Au-
dit Program Statement of Work:
https://www.cms.gov/Recovery-
Audit-

Pro-
gram/Downloads/090111RACFinS

OW.pdf

Region A-DCS
http://www.dcsrac.com/IssuesUnder
Review.aspx

1-866-201-0580

Region B-CGlI
http://racb.cgi.com/Issues.aspx?st=1
1-877-316-7222

Region C-Connolly Healthcare
http://www.connollyhealthcare.com
RAC/pages/approved_issues.aspx
1-866-360-2507

Region D-HDI
https://racinfo.healthdatainsights.co
m/Public1/Newlssues.aspx
866-590-5598 (Part A)
866-376-2319 (Part B)

RECOVERY AUDIT PROGRAM STATEMENT OF WORK-

REVISED

On September 12, 2011 The
Centers for Medicare & Medi-
caid Services (CMS) released a
revised Statement of Work
(SOW) for the Recovery Audit
Program. Some subtle chang-
es are found in the release
along with new statements of
which providers should be
aware.

One item of interest is the fact
that the Recovery Audit Con-
tractor program is now referred
to as the Recovery Audit Pro-
gram with “Contractor” being
removed from the title. This is
not a substantive change but
an interesting change none the
less. In the revised SOW refer-
ences to RAC are now refer-
enced as Recovery Auditors.

Providers may find the guid-
ance relating to the discussion
period of interest. The revised
SOW states, “(1)f during the
discussion period the recovery
auditor is notified by the con-
tractor that the provider initiat-
ed the appeals process, the
recovery auditor shall immedi-
ately discontinue the discus-

sion period and send a letter to
the provider that the recovery
auditor cannot continue the
discussion period once an ap-
peal has been filed.” There-
fore, this requires providers to
make a decision rather than
initiating discussion and filing
an appeal during the same
period of time. The discussion
period may not be as attractive
because the ability to file an
appeal and stop the recoup-
ment may be delayed.

In the SOW there is a section
dedicated to semi-automated
reviews. Although the recovery
auditors have been using semi-
automated reviews the SOW
now defines these reviews as a
specific form of claims review
along with automated review
and complex review. The defi-
nition of a semi-automated
review is:

“Semi-Automated Review is a
two-part review. The first part
is the identification of a billing
aberrancy through an automat-
ed review using claims data.
This aberrancy has high index-

es of suspicion to be an im-
proper payment. The second
part includes a Notification
Letter that is sent to the provid-
er explaining the potential bill-
ing error that is identified.”

Another section that was ex-
panded in the revised SOW
pertains to extrapolation. It
states, “(R)ecovery auditors are
encouraged to use extrapola-
tion for some claim types when
all requirements are met. Ex-
trapolation may be cost effec-
tive for low dollar claims that
require complex review that
have a history of having a high
error rate.” Although extrapola-
tion was in the previous SOW
the new language in the re-
vised SOW clearly supports the
use of extrapolation.

The link to the left will take
you to the SOW. Additional
clarifications are presented in
the document.

If you have any questions,
please contact Ann Purdy at
205-314-8859 or email her by
clicking here.

ACCREDITED
HEALTH UTILIZATION
MANAGEMENT

RAC FAQs - EXCERPTS FROM CMS WEBSITE

Can the Recovery Auditors
do a medical necessity review
on a claim that they originally
reviewed for DRG validation?
Beginning November 1, 2010 if
the RAC has already requested
documentation and issued a
review results letter to the pro-
vider for a DRG validation, the
RAC will be allowed to re-review
the claim again for medical
necessity. However, if both
issues are approved (DRG Vali-
dation and medical necessity)
prior to the request of the addi-

tional documentation, the RAC
may also conduct both reviews
simultaneously. Each addition-

al documentation request
(ADR) is subject to the same

review timeframes and counts
toward the provider’s ADR lim-

it.
Will Code N432 appear on
the remittance advice for Re-

covery Audit Contractors (RAC)
adjusted claims? CMS created
code N432 to identify RAC ad-

justed claims, however CMS
believes the code is being su-

perseded in some of the sys-
tems by code N469 which is
the Section 935 Limitation on
Recoupment code. We are
working to correct this problem
in the system. Providers will
receive demand letters for all
RAC adjusted claims. These
letters will allow providers to
keep track of RAC adjustments
versus all other claims pro-
cessing adjustments.

To view all of the CMS RAC
FAQs, click here.

DR. PALEGA TO SPEAK IN LAS VEGAS IN OCTOBER

Dr. Gregory Palega is sched-
uled to speak in Las Vegas at
the 17th Annual Case Manage-
ment Along the Continuum
conference being held October
9-12,2011. On Sunday, Octo-
ber 9th, he will speak along
with Deborah Hale, President
and CEO of ACS, LLC, on the

subject of “Inpatient Admis-
sion Versus Outpatient Ser-
vices: A Guide to Compliant

Level of Care Determinations”.

On Monday, October 10th his
topic is “Handling Department
of Justice Fraud Investiga-
tions” followed on Tuesday,
October 11th by a session

titled “The Truth About Medi-
care Levels of Care: Inpatient
vs. Observation Rules”.

MedManagement will be ex-
hibiting at the conference so
please stop by and visit if you
are attending.
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